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(s)
Arising out of Order-In-Original No. 03/DC/Div-l/BK/2022-23 dated 18.05.2022 passed by

the Deputy Commissioner, CGST, Division-I, Ahmedabad South Commissionerate

7 $#aaf #rr st rat ; M/s Lalit Engineers, 3, Shankar Estate, Sureliya
(a) Name and Address of the

Appellant Road, CTM, Amraiwadi, Ahmedabad-380026

,1& fazsrfa-snr a sriatgr rgramar?ata zr sm2gr k 1fr zrnfnfa flaat ·T; Terr
srfenatl#taftsrrar g@ersratgrmar?, #afRham2rah fasgtmar el
Any person aggrieved by this Order-in-Appeal rnay file an appeal or revision
application, as the one rnay be against such order, to the appropriate authority in the
following way.

sraaarat gateau 3mat:
Revision application to Government of India:

(1) arr 3graa ga sf@Ru, 1994 Rt err saa ft aatg nu+at haattn ar Rt
3q.en1q ah rzr uvpa eh iasfaglrr a4at 3ft aRaa, +taaaT, a tiara, as«aft,
atft ifs, far €tra, «iraf, {fl«t: 110001 it Rt sft are@:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(a) zRmt zrf amsa@ft z(Rt anftsos(rt 4r #rataft
ssrtt ka? ssrtu mra guwf, zf#fr srstr T suerzagft mat
aRt ssrtgt r 4faratu g& zt

In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or frorn one warehouse to another during the course
rocessing of the goods in a warehouse or in storage whether in a factory or in a
house.
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('©") a hag fa«ft Tg TT "Sfa:iff if faff@aatmt faff 5rat green #amtT
,3,41 aa gra a Razatimma hatgf@fl zTr2gr Rl!Tfcl a ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(cf) 3ifa 3araa fl sgraa gena a fuls4t hf2rRt +&? s#th smar it sea
nr tu#fr h ma1f@# gar, st # arr "91fta- cf\"™ 1« mqfG_" if fcRr~.(<t 2) 1998

mul09iITCT~fct;-Q: ~~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Ra sgra gen (ta) Rural, 2001 fu 9sfa ff&e mar ie zz-8 if if
'SITTtl!T if, fa zrr a 7fa star fa fats a cl7rr m a Raga-s?gru sf smear Rt if-if
qfaat a arr 5fa sear fhur star aRe sh arr earar < #r gr gff siafa err 35-~ if
f.:tmfta" ft awarqr arrel-6 ,ffiTTrf# 'Sffct m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaa c@ahrr sgiiaraq4 «Tast zrGrm ?tat s@ 200/- fr rat Rt
srg st szi iaqmn gmrsrargtat 1000/- RtRt gnat Rt sarql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fir gr«ea, a€ta sqra gr«aui jara zfl« +af@4Urk 1fasf
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

0

(1) ht sarar gem sf@f7zn, 1944 Rt en 35-ft/35-z h siasfa
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2)
agraa gr«ea qiarc zf@Ra atatf@law (fez) Rt uf@a 2Rrr ff#r, zqarara ii 24 tar,
agtt sat, rat, f@tear, 7z7arr€-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied· against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/

~~<l.r~-d is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
r$° a ej ·-1s·.,.,u~-· -·-~-~-r.o' ~~~.;:. bank draft m favour of Asstt. Registar of a branch of any nominate public

l;J-'g i-,\'i?;.t~~ \~\ 2
E: W.48. re :r:: • . ,.

~;, C..,5 --
. ~ •·~--~ ., ,,°s
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z?z n?grm& ga an@ii #rgr gar ? at r@tmqtr ah fu ta mrratsrgj
in far war f@ <a azzr h ga g st fa far 4t #f auk af zrenfrfa sf7a
nzrf@nawr#tv3ft zut ah{hrat t us zaar fa srar

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

{4) rr1ta gr«a sf2fa 1970 rtif Rt 4qt -1 a siafa feafRa 4ar 3
near rqs?gr zrnfeetfa [fa1(f@earazgr it r@a Rt ua 7fa7s6.50 ha a41r
g«ca f@meargrReg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sat iaf@r ta«i Rt Rial #ka fail el?l" 3TT'{ m at snaffa far star? st lat
0 ~'~ '3 ,q ta gr«cer viara sf ffi ll~(ch Ill rfcl rn) f.:t"lf+r, 1982 if Hftcr t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «tar gr«a,hr 3grad gtag ata zflt nrnf@aw (fez) uhft at«Rt hra
-i:/ chtlolll--li◄I (Demand) t!,cr ~ (Penalty) oPT 10% ~~ cfl{r{T 3Tf.:lm ti 'Ql<ilifch,~~~
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a£hr sra gra sjlaa siaf, gRRgtafart ir (Duty Demanded) I

(1) is (Section) 1 lD tawrf.tmfurufu;
(2) fr+aa adz hfezRtufrr;
(3) adz #fez fitkfr 6 hazeuf?

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6 )(i) <rm?gr ah 7fa zfl If@awr #rr wzt res srzrar res vs fa ell Rea t atitu•
gen% 10% grar it sazt hear av f ct I fa.ct ·?r- aa rs#10%4au Rt srat?t

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Lalit Engineers, 3, Shankar

Estate, Sureliya Road, CTM, Amraiwadi, Ahmedabad - 380 026

(hereinafter referred to as the appellant) against Order in Original No.

03/DC/Div·I/BK/2022-23 dated 18.05.2022 [hereinafter referred to as

"impugned ordet'] passed by the Deputy Commissioner, CGST, Division-I,

Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AGEPPl734GSD001 and engaged in providing

Business Auxiliary Services and Maintenance or Repair Services. Te O
appellant had filed a refund claim dated 07.03.2022, submitted on

22.03.2022, for an amount of Rs.2,06,395/- in respect of the service tax and

interest thereon in terms of Section 35FF of the Central Excise Act, 1944.

The appellant were earlier issued SCN No. 141/19-20 dated 03.10.2019 from

F.No. VI/1)-351/C-1/AP-02/Audit/2018-19 on account of short payment of

service tax for the period from F.Y. 2014-15 to FY. 2017-18 (up to June).

Accordingly, the appellant had, on 24.10.2019, paid service tax amounting

to Rs.95,642/-, Interest amounting to Rs.96,407/- and Penalty amounting to

Rs.14,346/-, totally amounting to Rs.2,06,395/-. The said SCN was

adjudicated vide OIO No. 26/AC/Div-I/RBB/2020-21 dated 09.03.2021,

wherein the proceedings were dropped. Consequently, the appellant filed

refund claim on 22.03.2022. It appeared that the refund claim was filed by

the appellant after lapse of the time limit of one year from the relevant date

i.e. 09.03.2021. Accordingly, the appellant were issued Show Cause Notice

bearing No. V/16-01/Ref-Lalit/Div-I/22-23 dated 04.05.2022 wherein it was

proposed to reject the refund claim filed by the appellant. The SCN was

adjudicated vide the impugned order and the refund claim filed by the

appellant was rejected on the grounds of limitation in terms of Section 1 lB
of the Central Excise Act, 1944.

0
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3. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1. They had provided services in the state of Jammu and Kashmir and

in terms of Section 64 of the Finance Act, 1994, the services provided

in Jammu and Kashmir is outside the purview of service tax law.

Thus, when there is no levy, no tax is required to be paid and what

has been paid is to be treated as deposit.

11. The payment was not at all required to be made, but has been made

by mistake.

111. Reliance is placed upon the judgment in the case ofNatraj and Venkat

Q Associates V. ACST- 2010 (249) ELT 337 (Mad.); UOI Vs. ITC Ltd. -

1993 (67) ELT 3 SC); CCE, Madras Vs. Indo Swiss Synthetic Gem

Manufacturing Ltd. - 2003 (162) ELT 121; Hind Agro Industries Vs.

CC - 2008 (221) ELT 336 (Del.).

1v. The adjudicating authority has not followed the principle of 'literal

construction' in interpretation of statute while interpreting the

provisions of Section 142 (3) of the CGST Act, 2017.

v. As per the literal interpretation rule, a plain reading of Section 142

(3) read with 1428) (b) of the CGST Act, 2017 indicates that the

amount required to be refunded under the erstwhile law has

overriding effect and entitled to refund under the CGST Act, 2017.

v1. Reliance is placed upon the judgment in the case of Mateshwaari

Steels Pvt. Ltd V. Commissioner, CGST, Dehradun -- (2022) 3 TMI 49

-(CESTAT New Delhi). Accordingly, the limitation under Section llB

of the Central Excise Act, 1944 shall not apply.

v. The OIO dropping the proceedings against them was issued on

09.03.2021 and they had filed the refund claim on 22.03.2022. During

the said period COVID- 19 pandemic was prevailing in the country

and they were not able to give time to their business.

v111. Reliance is placed upon Notification No.13/2022-Central Tax dated

05.07.2022 where in the period from 01.03.2020 to 28.02.2022 has

a. 'e, been excluded for computation of the period of limitation for filing
'3\ refund claim under Section 54 of th CGST Act, 2017.

- 2!
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4. Personal Hearing in the case was held on 05.01.2023. Shri Rohan

Thakkar, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum and

submitted additional written submissions.

5. In the additional written submissions filed on 05.01.2023, the

appellant had, apart from reiterating the submissions in their appeal

memorandum, relied upon the judgments in the case of Lifecell

International Private Limited Vs. CCE- (2022) 6 TMI 1134 (Tri-Del); OSI

System Private Limited Vs. Commissioner of Central Tax --(2022) 9 TMI

801 (Tri.-Hyderabad) and Chalet Hotels Limited Vs. Commissioner of C. Ex.

- 2022) 8 TMI 640 (Karnataka High cour). O

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions, the submissions

made in the course of the personal hearing and the materials available on

records. The issue before me for decision is whether the impugned order

rejecting the refund claim of the appellant on grounds of limitation is legal
and proper or otherwise.

7. It is observed that the appellant had made payment of service tax

along with interest and penalty based on objections raised in the course of

Audit. Subsequently, the appellant was issued SCN, based on the audit

objection of short payment of service tax. The said SCNwas adjudicated and

the proceedings against the appellant were dropped. Consequently, the

appellant have filed refund claim on 22.03.2022 in respect of the service tax, ·

interest and penalty paid by them. The adjudicating authority has rejected

the refund claim on the grounds that it was filed after one year from the

relevant date i.e. 09.03.2021 i.e. the date of the OIO dropping the demand.

7.1 As against this, the appellant have contended that the limitation in

terms of Section 1 lB of the Central Excise Act, 1944 are not applicable as

per Section 142 3) of the CGST Act, 2017. They have also relied upon

0
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judgments of the Hon'bleHigh Court and Hon'ble Tribunal in support of

their contention. The appellant have further contended that their refund

claim is also not barred by limitation in view of the exclusion of the period

from 01.03.2020 till 28.02.2022 from computation of time limits in view the
COVID-19 pandemic.

8. On the issue of whether the limitation prescribed under Section llB

of the Central Excise Act, 1944 is applicable in view of the provisions of

Section 142 3) of the CGST Act, 2017, it would be pertinent to refer to the

provisions of Section 142 3), which is reproduced below:
"(3) Every claim for refund filed by any person before, on or after the appointed
day, for refund ofany amount ofCENVAT credit, duty, tax, interest or any other
amount paid under the existing law, shall be disposed of in accordance with the
provisions of existing law and any amount eventually accruing to him shall be
paid in cash, notwithstanding anything contrary contained under the provisions
of existing law other than the provisions of sub-section (2) of section 11B of the
Central Excise Act, 1944 ( 1 of 1944):"

8.1 In terms of the above provisions of Section 142 (3) of the CGST Act,

0

2017, except for the provisions of Section 11B 2) of the Central Excise Act,

1944, which pertains to unjust enrichment, the other provisions are not

applicable to claims for refund. I find that this view has been held by the

Hon'ble Tribunal in the case laws relied upon by the appellant. In the case

of Jai Mateshwari Steels Pvt. Ltd. Vs. Commissioner of CGST, Dehradun -

2022 (63) GSTL 95 (Tri.-Del.), the Hon'ble Tribunal had held that :

4. I find from a plain reading of the provisions quoted hereinabove, Section
142(3) ofCGSTAct, provides that after the appointed day (30th June, 2017) every
claim for refund of any duty, tax, interest, etc., under the existing law shall be
disposed of in accordance with the provisions of the existing law and any amount
eventually accruing to him (assessee) shall be paid in cash, notwithstanding,
anything to the contrary contained under the provisions of existing law other than
the provisions of sub-section (2) of Section 1 lB (unjust enrichment) of Central
Excise Act.

5. Further, again 142(8)(b) also similarly provides for disbursement of any
refund arising pursuant to assessment or adjudication proceedings, except for the
provisions of Section l 1B(2) of Central Excise Act, which deals with unjust
enrichment.

6. Admittedly, in the facts of the present case, no limitation is applicable as
provided under Section 11 B (one year from the relevant date), due to overriding
effect of CGST Act. Accordingly, I find that the appellant is entitled to refund
under the provisions of Section 142(3) r/w Section 142(8) (b) of the CGST Act
r/w the erstwhile provisions of Central Excise Act and the Cenvat Credit Rules."
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8.2 The above decision of the Hon'ble Tribunal was followed in the case of

Doowon Automotive Systems India Pvt. Ltd. Vs. Commissioner of GST &
C.Ex., Chennai- 2022 (65) GTL 93 (Tri.-Chennai). A similar view was also

taken in the case of Punjab National Bank Vs. Commissioner of C.T.,

Bangalore North - 2021 (52) GTL 421 (Tri.-Bang), wherein the Hon'ble

Tribunal had held that:

5.2 Further, I find that the words "notwithstanding anything contrary contain in
said law" means that the provisions of this Section will prevail over provisions of
existing law except provision of Section 11B(2) of Central Excise Act, 1944. The
Section 11B(2) of Central Excise Act, 1944 contains provisions relating to granting
of refund in case of unjust enrichment. Thus, as far as conditions of Section
142(9)(b) of CGST Act, 2017 is concerned, the appellant has fulfilled the said
conditions and hence is entitled for refund."

8.3 Considering the above judgments of the Hon'ble Tribunal and

following judicial discipline, I am of the considered view that the period of

limitation prescribed under Section 1 lB (1) of the Central Excise Act, 1944

is not applicable to the refund claim filed by the appellant. Hence, the

application of refund has to be examined on merits and decision may be

taken.

9. The appellant have also contended that the claim filed by them is not

barred by limitation in view of the exclusion of the period from 01.03.2020

to 28.02.2022 for computation of the period of limitation. In this regard, it

is observed that the Hon'ble Supreme Court had on 23.03.2020, considering

the prevailing COVID pandemic, extended the period of limitation in all

proceedings w.e.f. 15.03.2020.The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order dated 23.09.2021.

Subsequently, the Hon'ble Supreme Court vide Order dated 10.01.2022

directed that the period from 15.0.2020 till 28.02.2022 shall stand excluded

for the purposes of limitation. It was further directed by the Hon'ble

Supreme Court that where the limitation would have expired during the

period from 15.03.2020 till 28.02.2022, notwithstanding the actual balance

period of limitation remaining, all persons shall have a limitation period of

90 days from 01.03.2022. In the event the actual balance period of limitation

· ing, with effect from 01.03.2022 is greater than 90 days, that longer
all apply.

"37
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9.1 The relaxation of time limits in terms of the Order of the Hon'ble

Supreme Court is applicable to even refund claims as held by the Hon'ble

Bombay High Court in the case of Saiher Supply Chain Consulting Pvt. Ltd.

Vs. DOI - 2022 (63) GSTL 415 Bom.), the relevant part of which is
reproduced below :

0

"14. In our view, the Respondent No. 2 is also bound by the said Order dated 23rd
March, 2020 and the Order dated 23rd September, 2021 and is require to exclude
the period of limitation falling during the said period. Since the period of limitation
for filing the third refund application fell between the said period 15th March, 2020
and 2nd October, 2021, the said period stood excluded. The third refund application
filed by the Petitioner thus was within the period of limitation prescribed under the
said Circular dated 18th November, 2019 read with Section 54(1) of the Central
Goods and Services Tax Act, 2017. In our view, the impugned Order passed by the
Respondent No. 2 is contrary to the Order passed by the Hon'ble Supreme Court
and thus deserves to be quashed and set aside."

9.2 In the instant case, the appellant had filed their refund claim on

22.03.2022, which as per the department was required to be filed on or. ....

before 09.03.2022. Therefore, considering the Order of the Hon'ble Supreme

Court excluding the period from 01.0.2020 to 28.02.2022, the refund claim

filed by the appellant was within the period of limitation. Accordingly, even

on this count, the rejection of the refund claim filed by the appellant on

grounds of limitation is not legally tenable or sustainable.

0
10. In view of the above, I am of the considered view that the adjudicating

authority has erred in rejecting the refund claim of the appellant on the

grounds of limitation. Consequently, I set aside the impugned order and

allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

I

r ) o-3
Commissioner (Appeals)

023.3
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In-situ)
CGST Appeals, Ahmedabad.
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